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Summary 

SL/2021/0175 

PARISH: Kendal    

ADDRESS: Duke of Cumberland Inn, 1 Appleby Road, KENDAL 

PROPOSAL: Erection of convenience store, retention of public house with redesigned beer 

garden, reconfigured car park including retained vehicular access from Shap Road and 

relocated vehicular access from Appleby Road, introduction of a service layby on Appleby 

Road and provision of a pedestrian crossing on Appleby Road (Resubmission of 

SL/2020/0431) 

APPLICANT: Punch Partnership (PML) Limited 

GRID REFRENCE: E: 352062 N: 493278 

COMMITTEE DATE: 25 August 2022 

CASE OFFICER: Joshua Parkinson 

 

Reason for Committee 

The application is presented to Planning Committee as it has attracted considerable public 

interest and the views of Members are considered to be desirable or essential.  

 

Declaration of Interest  

There is internal correspondence associated with a previously withdrawn planning 

application at this site, which states that South Lakeland District Council (SLDC) have 

recently sold their interest in the existing car park. This correspondence goes on to suggest 

that the Council have included a development clawback within the terms. The relevant 

department have not confirmed this, but Members will be updated verbally at Committee.  

Nonetheless, any interest that SLDC may have in the submitted application is not a material 

planning consideration. The application should be determined on its planning merits and in 

accordance with planning law. This declaration is made solely in the interests of probity.  

 



 

6 

Recommendation 

In summary, the proposed development is unacceptable in principle when having regard to 

the sequential approaches to main town centre uses and flood risk. There are also 

significant concerns that, even if the sequential tests were passed, the proposed 

development would not be safe from flooding for its lifetime.  

The proposed development also raises significant concerns regarding parking and servicing 

provision, whilst also failing to give first priority to pedestrian and cycle movements within 

the scheme and neighbouring area. Additionally, the lack of physical separation between 

users at the Appleby Road access has the potential to have an unacceptable impact on 

highway safety. Whilst some off-site highways improvements are proposed, they would not 

fully overcome the concerns identified.  

Moreover, the submitted information and proposed design fail to pay due regard to the 

requirements to meet the challenge of climate change. The omission of renewable 

technologies and EV charging points are unjustified.  

Whilst the proposed development complies with some development plan policies, in 

comparison with those policies with which it does not comply, these only make the 

proposed development policy compliant in part and attract neutral weight.  

The proposed development may give rise to some economic and social benefits. For 

instance, through the generation of employment and providing a greater choice to the local 

community. Although, these are not presented by the applicant as providing any greater 

benefits than would apply to any retail development and would be limited by the scale of the 

proposal and lack of demonstrable need. Therefore, these benefits attract limited weight 

and do not outweigh the harm identified. 

On this basis, the proposed development does not accord with the development plan taken 

as a whole and does not constitute sustainable development. Therefore, as there are no 

material considerations that outweigh this finding, the recommendation is to refuse planning 

permission.  
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1.0 Description and Proposal 

Description 

1.1. The application site relates to the Duke of Cumberland Inn and associated land, 

located to the north of the junctions between Appleby Road (A685) and Shap Road 

(A6). The site is loosely triangular shaped and bound by 2 – 8 Shap Road and a 

private road to the north, Appleby Road to the east and Shap Road to the west.  

1.2. The Duke of Cumberland Inn is a large 19th century public house located in a 

prominent position fronting the public footways to the east and west of the 

application site. The public house features a large beer garden to the rear 

consisting of four huts with a pergola style boundary and a hard surface car park 

providing access to both Appleby Road and Shap Road.  

1.3. The surrounding area is comprised of a variety of uses, including predominantly 

residential properties along Appleby Road from north to south-east. However, there 

are also commercial and sport uses along Shap Road from west to north-west.  

Proposal 

1.4. The proposed convenience store would be single storey with an almost square plan 

and be located close to the northern boundary of the application site. This would 

measure approximately 18.5 metres by 16.5 metres with a duo-pitch roof form with 

a height to ridge of approximately 8 metres. The amended proposed elevations 

indicate that it would have a mix of natural stone clad and painted render walls, 

artificial roof slates and grey aluminium windows and doors.  

1.5. The proposed reconfigured carpark would provide 22 car parking spaces (two 

disabled) for both the proposed convenience store and public house. This would be 

served by the existing access with Shap Road and a relocated entry-only access on 

Appleby Road.  

1.6. The application proposes off-site highways works, including the provision of a 

loading bay on Appleby Road and extents of dropped kerbs and tactile paving on 

both Shap Road and Appleby Road.  
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2.0 Relevant Planning History 

2.1. The application is a re-submission of a previously withdrawn application for 

development of the same character and description (ref. SL/2020/0431). This was 

withdrawn following the advice of officers regarding objections from consultees and 

other interested parties relating to matters including the main town centre use, 

highway safety, flood risk and drainage, and living conditions.  

2.2. There are two ongoing enforcement cases related to the beer garden and erection 

of lampposts and lighting (ref’s. 21024 and 22025, respectively). However, these 

investigations are on hold pending the outcome of this application.  

 

3.0 Latest Consultation Responses  

Kendal Town Council 

3.1. 25 March 2021: “Material Objections  

3.2. Committee stand by the comments it made previously as material objections to the 

proposal; previously in response to application SL/2020/0431 for the same 

premises. They wish to repeat that those material objections raised on 3rd August 

2020 have not been adequately addressed in this application and are therefore re-

stated here. They also draw Officers’ attention to concerns raised by Councillors 

Evans and Hennessy, as submitted via the SLDC portal and presented to 

Committee this evening (below). They would further draw attention to the over 250 

residents’ comments submitted.  

3.3. Main concerns discussed included:  

 Safety of school children - not mentioned by the applicant  

 Highways issues – not sufficiently addressed These are especially regarding 

the safety of proposed lay-by contravening proper sight lines for pedestrians or 

motorists while turning; lack of safe entry or exit to premises; traffic flow figures 

that are not realistic and despite projections given, trip generation will be large; 

danger of standing and turning lorries whilst delivering; problems that exist on 

an already congested and complicated junction.  
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 There is a potential ‘cut through’ created for vehicles between Shap Road and 

Appleby Road through the carpark. This had previously been blocked off 

precisely because of the frequent and dangerous use that had been made of it.  

 Detrimental effect on air quality for the area and for children on a busy route to 

and fromschool, caused by increased traffic flow and idling  

 First priority for under-utilised land should be housing as in planning guidelines.  

 Proposal fails to help retain community facilities such as local shops.  

 The application states availability of the car park, which currently has a beer 

garden situated on it.  

 The Design and Access Statement quotes core strategies which are actually 

detrimental to the application, eg pp17, 118 & 124.  

 New development should, under guidelines, be acceptable to local 

communities, which this is not – see volume and content of the neighbour 

responses.  

 There is no sufficient plan for increased biodiversity on the site and a 

subsequent inclusion of a bird box will not be sufficient.  

 The committee did not deem the increased risk of flooding had been accurately 

addressed and await comments from the Lead Flood Authority.” 

Cumbria County Council (CCC)  

CCC Local Highway Authority (LHA) 

3.4. 17 March 2022: “As you are aware this authority recommended refusal on 7 

September 2021 due to various highway issues. 

3.5. The applicant has subsequently submitted additional information to address these 

concerns. We recommend that this proposal can be approved with conditions, 

and we comments as follows: 

3.6. The proposal is located on a busy series of staggered junctions where complex 

movements and queuing traffic is a common occurrence. The proposal reduces the 

complexity by removing the option to turn out of the site onto Appleby Road and this 

can be expected to have a slightly beneficial impact on traffic safety. The amount of 

traffic generated by the proposal will have no material impact on queuing traffic. 
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3.7. Pedestrian safety 

3.8. The proposal will increase the amount of pedestrian crossing of the road and a 

pedestrian crossing site assessment has been carried out which included a video 

survey. An existing pattern was observed where most pedestrians choose to cross 

at the junction of A6 Shap Road/A685 Appleby Road, using the traffic islands, 

without difficulty. The study also showed that there are sufficient , and long enough, 

gaps in traffic on Appleby Road away from the A6 (near to the pub entrance) for 

pedestrians to cross without excessive waiting times. There is no history of reported 

accidents involving pedestrian crossings on any of the roads in the vicinity of the 

site. As a result of the site assessment the developer proposes dropped kerbs with 

tactile paving to formalise the existing pattern of pedestrian crossing movement at 

the junction with the A6 and also at the entrance on Appleby Road. These proposed 

improvements are shown on drawing PL03 Appleby Road proposed pedestrian 

infrastructure improvements and can be secured by condition.  

3.9. Parking and servicing provision 

3.10. Parking provision is below guidelines levels. 

3.11. The applicant has pointed out that the peak trip generation to the store is 23 visits in 

an hour and 10 car parking spaces are reserved for the use of the store. This allows 

each vehicles 26 minutes to occupy a car parking space in the peak hour which is 

reasonable for a convenience store.  

3.12. The proposal displaces 18 car parking spaces from the public house car park that 

guidance recommends are needed for the customers of the pub. The applicant has 

conducted a parking survey which has identified the availability of on-street car 

parking within 200m walking distance of the proposal. In the worst case, on 

Saturday afternoons when demand for pub parking is highest and on-street parking 

availability is lowest, 19 unrestricted car parking spaces are available on public 

streets within 200m walking distance of the proposal. We recognise that this may 

cause some inconvenience to residents and other existing users of on-street 

parking but this is not a highway safety matter, the residential amenity impact is a 

matter for the Local Planning Authority to take a view on. 

3.13. The public house has created an outdoor seating area over part of the existing car 

park and this would have to be removed in order to implement the proposal. It 

should be conditioned that the car parking provision is implemented prior to the 

occupation of the convenience store.  

3.14. Car park One Way system 
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3.15. The proposal will increase the amount of traffic movements but will reduce the 

complexity of these traffic movements by making the access into the site from 

Appleby Road one way only thereby eliminating two potential turning movements 

that may be a potential cause of conflict now. The one way system will be enforced 

by use of car park signage, an ANPR system, and vehicle flow plates, these 

elements will need to be secured by condition. 

3.16. Junction modelling results 

3.17. The missing data has now been provided and shows that the development cause 

no significant impact in the peak. The maximum impact outside of the site on one 

turning movement is 6 vehicles from Shap Rd turning right into Appleby Rd then 

into the site. 6 vehicles added to the 293 vehicles that already make this turning 

movement in one hour is below typical daily variations in traffic and not significant. 

3.18. Short term inappropriate parking deterrent 

3.19. We had been concerned that users of the convenience store would be more likely 

to park close to the store inappropriately for 5 minutes, with the potential to cause 

nuisance, than to park 200m away in one of the spaces identified in the parking 

survey. However, there is no shortage of provision for users of the convenience 

store as is described above. The shortage of car parking provision is related to pub 

customers who require a longer stay so are less likely to leave their vehicles 

somewhere that would cause a nuisance over a long duration. 

3.20. Inappropriate car parking should be managed by parking restrictions and the 

applicant has agreed to fund further double yellow line parking restrictions on Shap 

Road as part of section 278 agreements. This can be seen in drawing PL04 

Proposed new parking restrictions and can be secured by condition.” 

3.21. They then go on to recommend conditions, an obligation and informatives relating 

to highways, including:  

3.22. “SECTION 106 DEVELOPER CONTRIBUTION: The developer must enter into a 

suitably worded legal agreement with the LHA with a contribution of £6500 (amount 

to be confirmed) towards the advertisement, processing, and implementation of the 

loading and waiting restriction TROs (to include amounts for the making / 

amendments to the TROs and the physical works in laying the necessary road 

markings. This payment shall be made prior to commencement.” 

CCC Lead Local Flood Authority (LLFA) 
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3.23. 17 March 2022: “We recommend that this proposal can be approved with 

conditions to secure the drainage detail and maintenance arrangements. 

3.24. A sustainable drainage system has been proposed featuring a 677m2 permeable 

car park (which must have at least 0.45m storage depth to provide the necessary 

storage volume) with a flow control device limiting discharge to 2l/s. Details of 

exceedance need to be provided and the parties responsible for future maintenance 

still need to be identified and secured by condition. 

3.25. They then go on to recommend conditions relating to drainage.  

Environment Agency (EA) 

3.26. No response received. However, they responded to the withdrawn application 

advising that they would not be commenting on the application and that as the 

application site is within Flood Zone 2, their standing advice should be applied. 

SLDC  

SLDC Development Strategy 

3.27. 22 December 2021: “The application site is located within the main built up area of 

Kendal. It comprises land currently used for public house purposes and associated 

car parking. It is located in a prominent position adjacent to two main roads into 

Kendal Town Centre (Appleby Road and Shap Road). 

3.28. The proposal includes the erection of a new building for a main town centre use 

(retail).  

3.29. The Development Plan 

3.30. The relevant development plan documents are the South Lakeland Local Plan Core 

Strategy (adopted 2010), Land Allocations (adopted 2013) and Development 

Management Policies Development Plan Document (adopted 2019). 

3.31. The key planning policy issues raised are: 

a) The principle of development in this location (passing the retail sequential test) 

b) Providing High Quality Design and Acceptable levels of Amenity 

c) Achieving safe and sustainable means of access  

d) Provision of appropriate Green Infrastructure / Net gains for Biodiversity / 

Landscaping 
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3.32. Policy Appraisal 

3.33. The principle of development in this location (passing the retail sequential test) 

3.34. The application site is not designated for any specific purpose as identified in the 

South Lakeland Local Plan policies map. Policy CS7.5 specifies support will be 

given for convenience and comparison goods provision, of an appropriate scale, 

which aids the vitality and viability of Kendal Town Centre. Policy LA1.2 specifies 

the primary shopping area will be the preferred location for shopping development. 

Policy DM24 specifies the Council will encourage in the primary shopping area 

proposals that contribute to widening its retail offer. The proposal includes the 

erection of a convenience store which constitutes a main town centre use as 

defined in the National Planning Policy Framework (see glossary – retail 

development). The application site is approximately 600 metres from the edge of 

the Kendal primary shopping area as shown on the South Lakeland Local Plan 

policies map. It is outside of the Kendal Town Centre boundary as defined on the 

policies map. It is considered out of centre it being over 300 metres from the edge 

of the primary shopping area (based on the definition of edge of centre as set out in 

the National Planning Policy Framework - see glossary for retail ).  

3.35. In accord with National Planning Policy provisions, a sequential test should be 

applied to planning applications for main town centres which are not in an existing 

centre.  Main town centre uses should be located in town centres, then in edge of 

centre locations; and only if suitable sites are not available (or expected to become 

available within a reasonable period) should out of centre sites be considered.  It is 

considered the site area of search should be firstly any site or premises within the 

Kendal Town Centre, followed by any on the edge of it, followed by others outside 

of it that are comparably well connected to it as the application site. Given local 

circumstances other sites and premises that may be a little further in distance than 

the application site from the primary shopping area should also be considered 

where they provide well connected links with high levels of sustainable transport 

access providing ease of movement for pedestrians/cyclists.  

3.36. National Planning Policy Guidance specifies wherever possible, the local planning 

authority is expected to support the applicant in undertaking the sequential test, 

including sharing any relevant information. Considerations to take into account 

when considering potential sites and premises include having regard to 

demonstrating flexibility, including scope in the format and/or scale of the proposal. 

The applicant has submitted a retail sequential assessment and specifies the store 

should have a gross floor area in excess of 3,000 square feet and up to 5,000 

square feet with facilities to undertake daily deliveries and parking for a minimum of 
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ten customers. Existing premises either stand alone or within part of a larger 

existing premises that are smaller than these levels and are more sequentially 

preferable in locational terms should not be discounted solely on grounds of not 

meeting the applicant’s prescribed size/format requirements. The assessment 

should be based on the most up to date position regarding availability of what is on 

the market, and this needs to be factored into account as well, given circumstances 

may have changed since the assessment was undertaken. The sequential test 

identifies a number of sites/premises within the town centre and has discounted 

some on grounds that they are not appropriate to the needs associated with the 

type of convenience store as proposed, namely the size of the premises or existing 

format does not meet their requirements including servicing/parking. In discussions 

with the Council’s Economic Development Team and Development Management 

Officers having assessed what is currently available on the market (as at December 

2021) it is considered there are sites/premises in more sequentially preferable 

locations than the application site, that have been either been discounted in the 

sequential test or not considered at all that could be considered a more suitable 

location for a convenience store/retail development. Advice should be sought from 

the Economic Development Team and Development Management Team in terms of 

which premises/sites should be considered further. In this respect it is considered 

the retail sequential test assessment does not justify the proposal, and that a 

refreshed retail sequential test assessment if submitted, including more sequentially 

preferable sites based on current market availability, would still be unlikely to justify 

the proposal.  

3.37. The size of the convenience store is below the impact thresholds set out in Policy 

DM23 for where an impact assessment is required to demonstrate the extent to 

which a proposal may potentially result in expenditure being taken away from the 

town centre. Notwithstanding a general issue is the extent to which a proposal for a 

convenience store in this location may have adverse impacts on the viability and 

vitality of the town centre. The Kendal Town Centre Strategy is a material 

consideration and this needs to be given appropriate weight in decision making in 

terms of aspirations for this part of Kendal as well.  

3.38. Providing High Quality Design and Acceptable levels of Amenity 

3.39. In accordance with Policy DM2, a high quality sensitively designed scheme is 

required for the site, presenting an attractive frontage onto Shap Road and Appleby 

Road. The site is located on a main road in a gateway location into the town centre. 

The massing and scale of any development should not be overbearing in 

appearance and in detail and material should provide variety and interest 
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particularly on the Shap Road and Appleby Road frontage aspects whilst respectful 

of the character of the area.  

3.40. Achieving safe and sustainable means of access 

3.41. The provisions of Policy CS10.2, DM5 and DM9 need to be fully met. The site is 

located in a sustainable location on a key public transport route into the town 

centre, close to the Kendal railway station. However, the site is located in a location 

adjacent to busy main roads and junctions and this needs careful consideration, it is 

essential people accessing the proposal are provided with safe means of access. 

Careful consideration must be given to the interaction of cars/vehicles who may be 

accessing the site for different purposes and the safety of pedestrians and cyclists 

in this context. Access to the proposal from nearby roads and junctions must be 

safe and meet the needs of all. 

3.42. Provision of appropriate Green Infrastructure / Net gains for Biodiversity / 

Landscaping 

3.43. In accordance with Policy DM4, the proposal needs to provide net gains for 

biodiversity and include measures that meet the requirements of Policy DM2 

principle 9. There is opportunity to enhance the rather ‘grey’ appearance of the 

locality in which the site is located. This could be achieved through planting and 

landscaping as appropriate. Introducing additional planting and landscaping along 

with a possible green wall or roof should be considered further in this respect as it 

could help to support meeting the requirements for net gains for biodiversity 

provision. The design and access statement shows some soft landscaping in the 

form of a garden for the public house which appears limited in extent, but also a 

significant amount of hard landscaping as a result of the amount of parking 

proposed.  

3.44. Conclusion 

3.45. Taking account of current market availability, it is considered there are a number of 

sites/premises that could be considered a more sequentially preferable location for 

a convenience store than the application site. In this regard, it is considered the 

retail sequential test assessment submitted does not provide justification for the 

proposal, and that a refreshed retail sequential test assessment based on current 

market availability would still unlikely justify the proposal as it would not be able to 

demonstrate there are no sequentially preferable sites/premises for the type of use 

proposed.” 

SLDC Economy and Culture  
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3.46. 21 December 2021: “The Economy and Culture Team have the following comments 

to add to the consultation:  

 A search for alternative retail premises was undertaken at the beginning of 

December by Charlotte Seward and this was discussed in a meeting with Matt 

Williams. A number of retail properties that were of a comparable size to that 

proposed in the application were quickly identified as being suitable in and 

around Kendal town centre. All the properties also had street frontages. Flood 

risk was taken into account too. All the identified properties are currently being 

advertised with commercial property agents and are listed on their websites as 

being available.  

 The Economy and Culture service would wish to see existing empty town 

centre premises occupied before any edge of town new builds.  

 The Economy and Culture service do not believe that the current application 

proposal is in the best location in terms of access and highway. It is also 

considered that the area proposed for the new convenience store is already 

adequately supplied with convenience stores.  

 The proposal is not part of the Councils wider vision for the Kendal station area 

in particular the proposal is not in keeping with either of the published strategies 

for Kendal: Kendal Town Centre Strategy and Kendal Vision” 

SLDC Public Protection 

3.47. 25 March 2021: “No objection in principle to the above proposal, however the 

following matters must be considered… [contaminated land; light; staff facility, 

toilets and wash hand basins; refuse; construction; noise; and delivers]” 

3.48. 15 April 2021: Provide revised comments regarding external lighting and deliveries, 

but their previous comment regarding all other matters are still valid.  

United Utilities (UU) 

3.49. 23 March 2021: “According to our records, there are two large sewers within the 

site boundary. We note that the drawing of the Proposed Site Layout, ref: 

18.3056.110 Revision P16 dated April 2020 shows the applicant is proposing to 

build over these assets. This is not acceptable to United Utilities and therefore we 

must OBJECT as this stage.” 
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3.50. They then go on to recommend conditions relating to surface water and foul 

drainage, sustainable drainage management and maintenance, and asset 

protection, if the Local Planning Authority is minded to grant planning permission. 

  

4.0 Representations 

4.1. The application was publicised by a site notice posted 9 March 2021, which expired 

30 March 2021. There have been 762 representations received, including 714 

objections, 44 observations and 4 supports. They raise the following matters: 

Principle of development 

 There are empty shops in the town centre; and 

 Concerns regarding the impact on Kendal town centre.  

Impact on highway safety and transport 

 The existing junction is extremely busy and confusing;  

 The existing pavements are narrow creating conflict between users; 

 There have already been incidents with pedestrians;  

 There would be an increase in traffic, congestion and accidents; 

 There would be an unacceptable impact on highway safety; 

 Concerns regarding vulnerable users, including children; 

 Concerns regarding the proposed service bay obstructing visibility;  

 Concerns regarding the proposed accesses; and 

 Concerns regarding increased junction complication.  

Impact on parking and servicing provision  

 Concerns regarding the reduced parking provision for the public house; 

 Concerns regarding increased inappropriate parking in the surrounding area; 
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 There would be inadequate turning and service space; and 

 Concerns regarding the usability of the proposed service bay. 

Impact on the living conditions of nearby occupants 

 There would be limited space for adequate waste management; 

 Concerns regarding noise from traffic and operation of the shop;  

 Concerns regarding an increase in delivery vehicles in the surrounding area; 

 Concerns regarding light pollution;  

 Concerns regarding lack of on-street parking provision in the surrounding area; 

 Concerns regarding increased inappropriate parking in the surrounding area; 

 Concerns regarding crime and anti-social behavior; and 

 Concerns regarding privacy due to closed-circuit television (CCTV) cameras. 

Impact on flood risk and drainage 

 This is a flood zone and there would be an increase in surface water; 

 The flood risk sequential test and exception test have not been satisfied; and 

 Concerns regarding the proposed surface water drainage strategy. 

Impact on biodiversity 

 The submitted Ecology Statement is of poor detail; 

 Concerns regarding the impact on the nearby protected sites;  

 Concerns regarding the impact on species; 

 There would be a net loss in biodiversity; and 

 Conditions recommended, if minded to approve. 

Impact on the character and appearance of the area 

 The proposed building would be uninspiring; and 
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 The proposed development would not be in keeping with the surrounding area. 

Impact on the community facility 

 There would be a negative impact on the public house. 

Other matters 

 There would be increased air pollution; 

 There would be a potential increase in litter;  

 Previous comments from Cumbria Police have not been addressed; 

 Concerns regarding contaminated land; 

 Concerns regarding the claimed employment generation;  

 Concerns and comments regarding business competition; 

 Concerns regarding the impact on private views; 

 General comments regarding preferred uses of the application site; and 

 General support for the proposed development. 

 

5.0 Relevant Planning Law and Policies 

Planning law 

5.1. Section 38(6) of the Planning and Compulsory Purchase Act 2004 requires that 

applications for planning permission be determined in accordance with the 

development plan, unless material considerations indicate otherwise.  

Development plan  

South Lakeland Core Strategy: 

 CS1.1: Sustainable development principles 

 CS1.2: The development strategy 
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 CS2: Kendal strategy  

 CS7.1: Meeting the employment requirement 

 CS7.2: Type of employment land required and sectoral split 

 CS7.5: Town centre and retail strategy 

 CS8.1: Green infrastructure  

 CS8.2: Protection and enhancement of landscape and settlement character 

 CS8.4: Biodiversity and geodiversity 

 CS8.7: Sustainable construction, energy efficiency and renewable energy 

 CS8.9: Minerals and waste 

 CS8.10: Design 

 CS9.1: Social and community infrastructure 

 CS9.2: Developer contributions 

 CS10.2 Transport impact of new development  

South Lakeland Development Management Policies Development 

Plan Document (DMP DPD): 

 DM1: General requirements for all development 

 DM2: Achieving sustainable high quality design 

 DM4: Green and blue infrastructure, open space, trees and landscaping 

 DM5: Rights of way and other routes providing pedestrian, cycle and equestrian 
access  

 DM6:  Flood risk management and sustainable drainage systems 

 DM7: Addressing pollution, contamination impact and water quality 

 DM8: High speed broadband for new developments 

 DM9: Parking provision, new and loss of car parks 

 DM23: Retail uses outside of town centres 

South Lakeland Land Allocations Development Plan Document 

(LA DPD): 

 LA1.0: Presumption in favour of sustainable development 
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 LA1.1: Development boundaries 

 LA1.2: Town centre boundaries 

National Planning Policy Framework (July 2021) (NPPF) 

5.2. The NPPF sets out governments planning policies for England and how these are 

expected to be applied. This is a material consideration in planning decisions.  

5.3. At the heart of the NPPF is a presumption in favour of sustainable development 

(paragraph 11). However, paragraph 12 confirms that the presumption does not 

change the statutory status of the development plan as the starting point for 

decision-making. Where a planning application conflicts with an up-to-date 

development plan, permission should not usually be granted. In this case, the 

relevant sections of the NPPF are: 

 2. Achieving sustainable development 

 4. Decision-making 

 6. Building a strong, competitive economy 

 7. Ensuring the vitality of town centres 

 8. Promoting healthy and safe communities 

 9. Promoting sustainable transport 

 10. Supporting high quality communications 

 11. Making effective use of land 

 12. Achieving well-designed places 

 14. Meeting the challenge of climate change, flooding and costal change 

 15. Conserving and enhancing the natural environment 

 

6.0 Assessment 

Principle of development, with reference to the town centre 

sequential test  

Planning policy background 
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6.1. Policy CS7.5 of the Core Strategy sets out the town centre and retail strategy, 

including a hierarchy of town and local centres, to support the maintenance and 

enhancement of the vitality and viability of the centres. Kendal is identified as the 

only large town centre, which serves the district and beyond. The strategy includes, 

amongst other things, site selection for retail and other town centre functions 

following prevailing national policies and encouraging sustainable shopping 

patterns by addressing high levels of leakage to outside areas. The development of 

additional retail floor space outside of the town centres will normally be strongly 

resisted, particularly where vacancy rates in the centres are high.  

6.2. Policy LA1.2 of the LA DPD defines town centre boundaries to maintain and 

enhance the vitality, viability and sustainability of the districts town centres. The 

primary shopping area of Kendal, as defined on the policies map, will be the 

preferred location for shopping development.  

6.3. Section 7 of the NPPF relates to ensuring the vitality of town centres. Paragraph 86 

asserts that planning decisions should support the role that town centres play at the 

heart of local communities, by taking a positive approach to their growth, 

management and adaptation.  

6.4. Paragraph 87 of the NPPF requires local planning authorities to apply a sequential 

test to planning applications for main town centre uses, which are neither in an 

existing centre nor in accordance with an up-to-date plan. Main town centre uses 

should be located in town centres, then in edge of centre locations; and only if 

suitable sites are not available (or expected to become available within a 

reasonable period) should out of centre sites be considered. Annex 2: Glossary 

includes retail development within the definition of “main town centre uses”.  

6.5. Paragraph 88 of the NPPF states that when considering edge of centre and out of 

centre proposals, preference should be given to accessible sites that are well 

connected to the town centre. Applicants and local planning authorities should 

demonstrate flexibility on issues such as format and scale, so that opportunities to 

utilise suitable town centre or edge of centre sites are fully explored. 

The Planning Practice Guidance (PPG) 

6.6. The PPG1 states that it is for the applicant to demonstrate compliance with the 

sequential test. The application of the test will need to be proportionate and 

appropriate for the given proposal. The checklist below sets out the considerations 

                                            

1  Paragraph: 011 Reference ID: 2b-011-20190722 of Planning Practice Guidance: Ensuring the 
vitality of town centres 
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that should be taken into account in determining whether a proposal complies with 

the sequential test:  

 with due regard to the requirement to demonstrate flexibility, has the suitability of 

more central sites to accommodate the proposal been considered? Where the 

proposal would be located in an edge of centre or out of centre location, 

preference should be given to accessible sites that are well connected to the 

town centre. It is important to set out any associated reasoning clearly. 

 is there scope for flexibility in the format and/or scale of the proposal? It is not 

necessary to demonstrate that a potential town centre or edge of centre site can 

accommodate precisely the scale and form of development being proposed, but 

rather to consider what contribution more central sites are able to make 

individually to accommodate the proposal; and 

 if there are no suitable sequentially preferable locations, the sequential test is 

passed. 

6.7. In line with paragraph 86 of the NPPF, only when suitable sites in town centre or 

edge of centre locations are not available (or expected to become available within a 

reasonable period) should out of centre sites be considered. When considering 

what a reasonable period is for this purpose, the scale and complexity of the 

proposed scheme and of potentially suitable town or edge of centre sites should be 

taken into account. 

6.8. The PPG2 states that use of the sequential test should recognise that certain main 

town centre uses have particular market and locational requirements which mean 

that they may only be accommodated in specific locations. However, robust 

justification will need to be provided where this is the case, and land ownership 

does not provide such a justification.  

Case law 

6.9. The Supreme Court has told us in Dundee3 that “suitable” means: a) suitable for the 

commercial requirements of the development in question; and b) that in terms of 

size of the alternative site, provided the applicant has demonstrated flexibility with 

regards to format and scale, the question is whether the alternative site is suitable 

for the proposed development (not whether the proposed development could be 

altered or reduced so that it can be made to fit the alternative site). However, the 

                                            

2  Paragraph: 012 Reference ID: 2b-012-20190722 of Planning Practice Guidance: Ensuring the 
vitality of town centres 

3  Tesco Stores Ltd v Dundee City Council [2012] UKSC 13 
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Court went on to identify an inbuilt difficulty with the sequential approach whereby 

the policy could be defeated by developers and retailers taking an inflexible 

approach to their requirements.  

6.10. Similarly, in Aldergate Properties4, the High Court found that “suitable” and 

“available” generally mean suitable and available for the broad type of development 

that is proposed in the application by approximate size, type and range of goods. 

This incorporates the requirement of flexibility in the NPPF, and excludes, 

generally, the identity and personal or corporate attitudes of the individual retailer. 

The area and sites covered by the sequential test search should not vary from 

applicant to applicant according to their identity but from application to application 

based on their content.  

Assessment of the amended Town Centre Sequential Test (TCST) 

6.11. The application site is an out of centre location as the proposed development is for 

retail purposes and is approximately 600 metres from the primary shopping area 

(as defined by Annex 2: Glossary of the NPPF). Therefore, provided there are no 

suitable and available sites for the proposed convenience store within town centre 

or edge of centre locations, then the sequential test is passed.  

6.12. The proposed convenience store has been amended since submission and is now 

single storey with a gross internal floor area of approximately 279 square metres 

and approximately 185 square metres of sales floor area. The type and range of 

goods have not been explicitly specified but would presumably be typical of such a 

store.   

6.13. The amended TCST, received 11 February 2022, states that convenience stores 

require: good visibility to potential customers (i.e., be located on a main road), a 

minimum gross floor area or approximately 267 square metres, a ground floor large 

enough to accommodate the sales floor space, facilities for deliveries, and parking 

for customers. However, these requirements appear to relate to format and scale, 

rather than particular market or locational requirements.  

6.14. As set out above, the NPPF and PPG do not define the degree of flexibility that 

applicants and local planning authorities should demonstrate on issues such as 

format and scale. Nonetheless, flexibility in format could include in business model, 

use of multi-level stores, car parking requirements or arrangements, innovative 

                                            

4  Aldergate Properties Ltd v Mansfield [2016] EWHC 1670 (Admin) 
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servicing solutions and a willingness to depart from standard forms. Whilst flexibility 

in scale could include in the gross internal and/or sales floor area. 

6.15. In terms of format, the amended TCST discounts potential sites that are set across 

multiple levels. However, there is not any justification for why the proposal could not 

be accommodated across multiple floors, much like the initially proposed building. 

In terms of scale, no flexibility is provided as it is argued that the applicant has 

already demonstrated flexibility by reducing the scale from that initially proposed. 

The scheme has been amended from an initially proposed two-floor building, which 

would have had a gross internal floor area of approximately 391 square metres with 

232 square metres of sales floor spaces. However, officers interpret flexibility in 

scale to mean flexibility in relation to the scheme for which planning permission is 

now sought, not in relation to some earlier iteration of the scheme. Therefore, taking 

these issues together, it is considered that the amended TCST does not 

demonstrate sufficient flexibility.  

6.16. Turning to the sites assessed by the amended TCST, it is accepted that many are 

either unsuitable, unavailable or both. This is for a variety of reasons including their 

size, constraints, accessibility and/or availability. However, if around 20% flexibility 

were applied to the scale of the gross internal floor area and sales area, then some 

of the sites require further consideration. 

6.17. 12 – 14 Stricklandgate (formerly Burton) is a vacant building located within the town 

centre that is listed online as available to buy. The listing suggests that the building 

has a gross internal floor area of approximately 316 square metres set across two 

floors, with the sales floor area measuring approximately 158 square metres. This is 

approximately 13% more gross internal floor area and 15% less sales area than 

currently proposed. Stricklandgate is one of the main streets in the town centre and 

this section of the highway is a pedestrian zone with loading permitted at certain 

times. Whilst the amended TCST discounts the site for being too small, it appears 

to have confused the gross internal floor area with the sales floor area.  

6.18. 22 Highgate (formerly Neon Sheep) is another vacant building located within the 

town centre that is listed online as available to let. The listing suggests that the 

building has a gross internal floor area of approximately 337 square metres set 

across four floors, with the sales floor area measuring approximately 176 square 

metres. This is approximately 21% more gross internal floor area and 5% less sales 

area than currently proposed. Highgate has similar characteristics to Stricklandgate 

and benefits from the pedestrian zone. The site is discounted by the amended 

TCST due to the sales floor area being spread between several floors, but the 

ground floor only provides 5% less ground floor sales area than currently proposed.  
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6.19. Turning to unconsidered sites, the Case Officer has undertaken their own online 

search of the market. This has found a further three sites that require further 

consideration.  

6.20. 3 – 5 Finkle Street (Pavers) is an occupied building located within the town centre 

that is listed online as available to let. The listing suggests that the building has a 

gross internal floor area of approximately 330 square metres set across three 

floors, with the sales floor area measuring approximately 186 square metres. This is 

approximately 18% more gross internal floor area and 1% more sales area than 

currently proposed. Finkle Street is one of the main streets in the town centre and 

benefits to a degree from the previously mentioned pedestrian zone. 

6.21. 20 – 22 Finkle Street (formerly Wave) is a vacant building located within the town 

centre that is listed online as available to let. The listing suggests that the building 

has a gross internal floor area of approximately 300 square metres, all at ground 

floor, which is approximately 8% more than currently proposed. This could 

potentially be altered internally to provide the required sales area and has similar 

benefits to those of the building listed above.  

6.22. 3 Highgate (formerly Savers) is a vacant building located within the town centre that 

is listed online as available to let. The listing suggests that the building has a gross 

internal floor area of approximately 330 square metres set across two floors, which 

is approximately 8% less gross internal floor area than currently proposed. While 

the ground floor layout is not clear, it is feasible that with internal alterations it could 

provide a broadly similar sales area to that proposed. As above, Highgate is a main 

street in the town centres and benefits from the pedestrian zone.  

6.23. For the avoidance of doubt, an impact assessment as referenced at paragraph 90 

of the NPPF is not required. This is because the locally set threshold for retail floor 

space is 200 square metres gross outside the town centre of Kendal, as defined by 

Policy DM23 of the DMP DPD. 

Conclusion  

6.24. In conclusion, officers consider that the amended TCST does not demonstrate 

sufficient flexibility on the issues of format and scale as required by paragraph 88 of 

the NPPF. Therefore, it discounts a number of sequentially preferable sites within 

the town centre that appear both suitable and available for the broad type of 

development proposed, without justification or explanation. Consequently, the 

proposed development conflicts with Policy CS7.5 of the Core Strategy, Policy 

LA1.2 of the LA DPD, and Paragraph 87 of the NPPF. These policies, amongst 
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other things, seek to ensure the vitality of town centres by applying a sequential 

approach to main town centre uses.    

 

Flood risk and drainage, with reference to the flood risk 

sequential test 

Planning policy background 

6.25. Policy CS8.8 of the Core Strategy states that most new development should be 

located in flood risk zone 1. Development within the EA’s flood risk zones 2, 3a and 

3b will only be acceptable when it is compatible with national policy and when the 

sequential test and the exception test, where applicable, have been satisfied and 

the proposal demonstrates compliance with the criteria within the policy.  

6.26. Policy DM6 of the DMP DPD asserts that inappropriate development in areas at risk 

of flooding should be avoided by directing development away from areas at highest 

risk (from all sources) taking account of climate change and vulnerability of future 

users to flood risk, but where development is necessary, making it safe without 

increasing flood risk elsewhere. Where necessary a sequential and exception test 

will be applied, in accordance with national planning policy. Subject to the outcome 

of any tests, new development will be permitted provided it meets the criteria within 

the policy.  

6.27. Policy DM6 of the DMP DPD also states that development proposals should include 

the use of sustainable drainage systems (SuDS) which are designed to control 

surface water runoff close to where it falls and mimic natural drainage systems as 

closely as possible. The policy provides detailed guidance on SuDS.  

6.28. Section 14 of the NPPF relates to meeting the challenge of climate change, flooding 

and coastal change. Paragraph 159 of the NPPF states that inappropriate 

development in areas at risk of flooding should be avoided by directing 

development away from areas at highest risk (whether existing or future). Where 

development is necessary in such areas, the development should be made safe for 

its lifetime without increasing flood risk elsewhere.  

6.29. Paragraph 162 of the NPPF sets out the aim of the sequential test, which is to steer 

new development to areas with the lowest risk of flooding from any source. 

Development should not be allocated or permitted if there are reasonably available 

sites appropriate for the proposed development in areas with a lower risk of 

flooding. The strategic flooding risk assessment (SFRA) will provide the basis for 
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applying this test. The sequential approach should be used in areas known to be at 

risk now or in the future from any form of flooding.  

6.30. Paragraph 167 of the NPPF states that when determining any planning 

applications, local planning authorities should ensure that flood risk is not increased 

elsewhere. Where appropriate, applications should be supported by a site-specific 

flood-risk assessment (FRA). Development should only be allowed in areas at risk 

of flooding where, in the light of this assessment (and the sequential test and 

exception tests, as applicable) it can be demonstrated that it meets the criteria 

within the policy. This includes incorporating SuDS.  

The PPG and EA standing advice 

6.31. The PPG provides advice on how the sequential test should be applied to planning 

applications. This states that it should not normally be necessary to apply the test to 

development proposals in flood zone 1 (land with a low probability of flooding from 

rivers or sea), unless the SFRA for the area, or other more recent information, 

indicate there may be flooding issues now or in the future (for example, through the 

impact of climate change) 5. Importantly, it continues that it is for local planning 

authorities to consider the extent to which the test considerations have been 

satisfied, taking into account the particular circumstances in any given case6.  

6.32. The PPG7 explains that the objective of a FRA is to establish the risks now or in the 

future from any source, the potential to increase flood risk elsewhere, measures to 

deal with these effects and risks, evidence to allow the local planning authority to 

apply the flood risk sequential test, if necessary and in relation to the exception test, 

if applicable.  

6.33. The PPG8 is unequivocal that the information in a FRA should be credible, fit for 

purpose, proportionate to the degree of flood risk and appropriate to the scale, 

nature and location of the development. For example, a house extension will 

generally require a less detailed assessment than a proposal for several houses.  

                                            

5  Paragraph 003 Reference ID: 7-033-20140306 of Planning Practice Guidance: Flood risk and 
coastal change  

6  Paragraph 034 Reference ID: 7-034-20140306 of Planning Practice Guidance: Flood risk and 
coastal change  

7  Paragraph 030 Reference ID: 7-033-20140306 of Planning Practice Guidance: Flood risk and 
coastal change  

8  Paragraph 031 Reference ID: 7-033-20140306 of Planning Practice Guidance: Flood risk and 
coastal change  
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6.34. The application site currently comprises a public house and associated land, which 

is a more vulnerable land use. This largely consists of the public house itself and an 

impermeable carpark to the north, which has some minor planting. The proposed 

development is non-major for the purposes of flood risk and the store would involve 

the introduction of a less vulnerable land use. Therefore, the EA standing advice is 

applicable, which requires all relevant vulnerable developments to follow the advice 

for floor levels, extra flood resistance and resilience measures, access and escape, 

and surface water management.  

Assessment of the amended Flood Risk Sequential Test (FRST) 

and submitted FRA 

6.35. The application site is located within flood zone 2 (fluvial) on the EA Flood Map for 

Planning, meaning that it has a medium probability of flooding (between a 1 in 100 

and 1 in 1000 annual probability). The site also falls within a 1-kilometre grid square 

where 75% or more of the area has geological and hydrogeological conditions 

(superficial deposits) that show groundwater might emerge. However, this does not 

equate to the likelihood of groundwater flooding. The Department for Environment, 

Food and Rural Affairs MAGIC Map classifies the site as having medium to high 

groundwater vulnerability.  

6.36. The SLDC SFRA (2007)9 does not identify the application site as falling within flood 

zones 2 or 3, nor does it identify any local drainage issues. However, events in 

Kendal have certainly superseded the document with the site falling within the 

recorded flood outline of Storm Desmond (5 and 6 December 2015). The Flood 

Investigation Report10 found that Shap Road and Appleby Road were affected by 

flooding from both the River Mint and River Kent, which caused internal flooding to 

property and structural damage to boundary walls. Therefore, more recent 

information indicates that there are flooding issues and that the sequential test 

should be applied (using the EA Flood Map for Planning). 

6.37. The amended FRST, received 10 February 2022, applies the same methodology 

and search parameters as the amended TCST. For the reasons already given, the 

amended FRST does not apply adequate flexibility on format and scale. Therefore, 

it discounts a number of sequentially preferable sites within the town centre that 

appear both suitable and available for the broad type of development proposed. 

None of the sequentially preferable sites are subject to flood risk from rivers, sea or 

                                            

9  South Lakeland District Council Strategic Flood Risk Assessment (SFRA) (October 2007) 
10  Kendal Flood Investigation Report: Flood Event 5-6th December 2015 (2016) 
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surface water and they are similarly or less susceptible to groundwater flooding 

than the application site. Consequently, they are also sequentially preferable sites 

for the purposes of flood risk.  

6.38. The submitted FRA, received 19 February 2021, does not consider the risks from 

groundwater flooding in any detail. This is surprising given that the previously 

withdrawn application was accompanied by a British Geological Survey (BGS) 

Infiltration SuDS GeoReport. The GeoReport suggested that there is a very high 

likelihood of persistent or seasonally shallow groundwater, which is likely to be less 

than 3 metres below the ground surface for at least part of the year. In turn, parts of 

the application site and surrounding area were identified as areas where 

groundwater levels may rise in response to high river levels. Therefore, it is unclear 

whether the submitted FRA adequately addresses the risks of flooding from 

groundwater now and in the future.  

6.39. The submitted FRA has been informed by the FRA submitted in support of the 

planning application for the Kendal Flood Risk Management Scheme (Phase 1) (ref. 

SL/2018/0925). This includes using its modelling to establish future flood risk at the 

application site. However, the Kendal Flood Risk Management Scheme has not yet 

been implemented and did not include any adaptation for climate change. In any 

event, defended areas do not mean that a proposal is safe, only that while the 

defence is maintained the risk is reduced (as typically reflected by the EA Flood 

Map for Planning). Therefore, it is unclear whether the submitted FRA adequately 

assesses the risks of flooding from rivers now and in the future.  

6.40. Turning to the requirements of the EA standing advice, the applicant is required to 

provide the average ground level of the application site, ground level of the access 

road(s) next to the proposed building and the finished floor level (FFL) of the lowest 

room in the building. The lowest FFL should be a minimum of whichever is higher of 

300 millimetres above the average ground level of the site, adjacent road level or 

the estimated river or sea flood level.  

6.41. In this instance, the submitted FRA gives various ground levels for the application 

site and surrounding land, ranging from 47 to 47.3 metres above ordnance datum 

(AOD). Moreover, whilst it proposes a minimum FFL of 47.4 metres AOD, this 

appears to be based on the modelling from the FRA mentioned above, which does 

not account for climate change. In any event, it is not 300 millimetres above the 

suggested ground levels of the site. This is not acceptable given that the FFL could 

potentially be raised to meet the minimum requirement.  

6.42. The EA standing advice requires extra flood resistance and resilience measures 

where the minimum required floor levels cannot be met and access and escape 



 

31 

plans where any parts of a building are below the estimated flood level. These are 

not provided by the submitted FRA, which is unacceptable given the finding above, 

including the lack of certainty regarding the estimated river flood level.  

6.43. The submitted FRA includes a Drainage Strategy (DS) that briefly investigates the 

surface water drainage hierarchy and discounts infiltration at source. This is in 

response to the BGS Infiltration SuDS GeoReport, which indicated very significant 

constraints for infiltration due to the persistent shallow groundwater. Therefore, the 

submitted FRA & DS propose discharge to a surface water sewer with attenuated 

storage, which is accepted by CCC LLFA. 

6.44. However, the BGS Infiltration SuDS GeoReport itself acknowledged that it is not an 

alternative for an on-site investigation, which might reach a different conclusion. As 

such, despite the lack of clarity regarding the risk of groundwater flooding, 

infiltration at source should not be discounted. Nonetheless, the SuDS scheme is a 

matter that could be dealt with by condition if all other matters were satisfactory.  

Conclusion  

6.45. In conclusion, officers consider that the amended FRST discounts a number of 

sequentially preferable sites within the town centre that appear both suitable and 

available for the broad type of development proposed and are at lower risk from 

flooding. Moreover, there are fundamental flaws with the submitted FRA, which 

does not adequately establish the flooding risks now or in the future nor provide 

appropriate measures to deal with the effects and risks. Consequently, the 

proposed development conflicts with Policy CS8.8 of the Core Strategy, Policy DM6 

of the DMP DPD and Section 14 of the NPPF. These policies, amongst other 

things, seeking to steer new development to areas with the lowest risk of flooding 

from any source, while ensuring that where development is necessary in areas at 

risk of flooding, it is made safe for its lifetime without increasing flood risk 

elsewhere.  

 

Impact on highway safety and transport  

Planning policy background 

6.46. Policy CS10.2 of the Core Strategy states that development will be designed to 

reduce the need to travel and to maximise the use of sustainable forms of transport 

appropriate to its particular location. To this end, development proposals will be 

considered against the criteria within the policy. This includes, amongst other thing, 
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that the proposal provides safe and convenient access for all users and needs, and 

the expected nature and volume of traffic generated could be accommodated by the 

existing road network.  

6.47. Policy DM1 of the DMP DPD states that development should ensure adequate and 

safe movement of pedestrians, cyclists and motor vehicles. Similarly, Policy DM2 

sets out the principles of sustainable high quality design, which include, amongst 

other things, that proposals should deliver inclusive design and layouts that meets 

existing needs, and are sustainable and satisfactory in terms of means of access 

for all.  

6.48. Section 9 of the NPPF relates to the promotion of sustainable transport. Paragraph 

110 of the NPPF states that, in assessing specific applications for development, it 

should be ensured that, amongst other things: 

a) appropriate opportunities to promote sustainable transport modes are taken up; 

b) safe and suitable access to the site can be achieved for all users; 

c) the design of transport elements reflects current national guidance, including the 

National Design Guide (NDG) and National Model Design Code; and 

d) any significant impacts from the development on the transport network (in terms 

of capacity and congestion), or on highway safety, can be cost effectively 

mitigated to an acceptable degree.  

6.49. Paragraph 111 of the NPPF confirms that development should only be prevented or 

refused on highways grounds if there would be an unacceptable impact on highway 

safety, or the residual cumulative impacts on the road network would be severe.  

6.50. Paragraph 112 of the NPPF states that, within this context, applications for 

development should, amongst other things: 

a) give priority first to pedestrian and cycle movements, both within the scheme 

and within neighboring areas; and second – so far as possible – to facilitating 

access to high quality public transport;  

b) address the needs of people with disabilities and reduced mobility in relation to 

all modes of transport;  

c) create places that are safe, secure and attractive – which minimise the scope for 

conflicts between pedestrians, cyclists and vehicles; 

d) allow for the efficient delivery of goods, and access by service and emergency 

vehicles; and 
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e) be designed to enable charging of plug-in and other ultra-low emission vehicles 

in safe, accessible and convenient locations.  

The NDG  

6.51. The NDG sets out the ten characteristics of well-designed places, which includes 

‘movement’ – places that are accessible and easy to move around. Part M1 relates 

to a connected network of routes for all modes of transport, M2 to active travel with 

priority given to pedestrian and cycle movements, and M3 to well-considered 

parking, servicing and utilities infrastructure for all users.  

Assessment  

6.52. The application site is located to the north of a busy series of staggered junctions 

between Appleby Road (A685) and Shap Road (A6). They are both single, two-lane 

carriageways with 30 miles per hour speed limits. However, Shap Road is a primary 

route and key gateway, while Appleby Road is a busy secondary route. The 

junctions are complex and queuing traffic is a common occurrence, which leads to 

reduced vehicle speeds. The site is served by existing accesses to both roads.  

6.53. The submitted TS, using TRICS data, estimates that the proposed convenience 

store would generate around 1601 pedestrian and 31 cycle movements per day. 

This is a significant increase. However, whilst the submitted information considers 

the impact of these movements within the neighbouring area, it has paid little regard 

to those within the scheme. For instance, those approaching the application site 

from the north and west, along Shap Road, would not have any dedicated route to 

the proposed convenience store. They would enter through the vehicular access 

and cross the carpark. Therefore, the proposed development would not give first 

priority to pedestrian and cycle movements within the scheme.  

6.54. Turning to pedestrian and cycle movements within the neighbouring area, the 

submitted Technical Note, received 7 December 2021, acknowledges an existing 

pedestrian refuge, dropped kerbs and tactile paving on Shap Road. Moreover, while 

there are none on Appleby Road, the application proposes extents of dropped 

kerbs and tactile paving to the north of the access.  

6.55. Additionally, the submitted Technical Note, received 10 February 2022, undertakes 

a Traffic Signs Manual (TMS) Assessment, including both a pedestrian and traffic 

survey. The TMS is government guidance for traffic authorities on the use of traffic 

signs and road markings. This found the overwhelming majority crossed Appleby 

Road at the traffic islands and that there were a high number of vulnerable users. 

However, crossing times were typically sufficient without undue delay. Moreover, 
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due to the majority of crossing activity likely to occur at the traffic islands, the 

proposed development now includes some extents of dropped kerbs and tactile 

paving at this location, but this is limited to one half of one junction. 

6.56. The applicant has commissioned a Stage 1 Road Safety Audit (RSA) received 16 

June 2021 and prepared by an independent audit team comprised of two relevant 

professionals. This was requested by CCC but is not mandatory. The purpose of 

RSA’s is to identify road safety problems, with the objective of minimising the 

number and severity of casualties. They are not a check on compliance with design 

standards. Audits take all road users into account, including pedestrians and 

cyclists. The standard procedure is that the auditors make recommendations for 

changes to the design to address perceived safety concerns. 

6.57. The submitted RSA involved a site visit during the afternoon of Thursday 3 June 

2021. At this time, England was under a coronavirus lockdown with measures 

including a limit of 30 people allowed to mix outdoors and the rule of six in place. 

However, the submitted RSA considers road safety and did not undertake any 

surveys of traffic or parking. Nonetheless, it raised a number of issues and 

recommendations, relating to the accesses and their crossovers, and the service 

bay on Appleby Road. The proposed development has since been amended to 

incorporate many of the recommendations. However, the issue of potential conflict 

between turning vehicles and waiting pedestrians at the Appleby Road crossover 

due to the lack of clear physical separation has not been addressed. This has the 

potential to have an unacceptable impact on highway safety due to the amount of 

movements and the vulnerability of non-motorists. Therefore, the proposed 

development does not adequately consider the movement of pedestrians and 

cyclists at this location.  

6.58. The proposed development would be served by the existing vehciular access with 

Shap Road and a relocated access with Appleby Road. The submitted TS 

demonstrates that visibility splays at the Shap Road access would accord with 

Manual for Streets. Whilst the Appleby Road access would be entry only, which 

could be secured by condition. Therefore, visibility at the vehicular accesses would 

be acceptable.  

6.59. The proposed development would result in an increase in vehicles turning right from 

Shap Road into the application site. However, the submitted TS suggests that this 

would only be a very small increase of around eight vehicles in the peak hour, 

which equates to one vehicle every seven and a half minutes. The traffic flows on 

Appleby Road are some way below those of Shap Road. Therefore, the proposed 

development would not justify a right turn lane on either road.  
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6.60. The submitted TS includes junction capacity modelling, which was a particular 

concern for the right turn from Shap Road onto Appleby Road. This was based on 

the floor area of the initially proposed larger convenience store during the estimated 

weekly peak day of Friday. The modelling estimates that during the morning the 

maximum ratio of flow to capacity (RFC) would increase by 0.1% to 0.49%, the 

maximum delay by 0.31 seconds to 12.33 seconds and the maximum queue by 0.1 

vehicle to one vehicle. During the afternoon peak, the maximum RFC would 

increase by 0.02% to 0.91%, the maximum delay by 6.83 seconds to 57.46 

seconds and the maximum queue by one vehicle to 7.5 vehicles.  

6.61. The submitted Technical Note, received 7 December 2021, includes updated 

junction capacity modelling, which is based on the approximate floor area of the 

proposed convenience store. This estimates that the junction between Appleby 

Road and Shap Road would attract around 11 additional vehicular trips in both the 

morning and evening peak hours. CCC, as the LHA, acknowledge that the 

maximum impact on public junctions would be from six additional vehicles turning 

right from Shap Road onto Appleby Road during the morning peak hour. They note 

that this is not a significant increase given that around 293 vehicles make this 

movement in an (unspecified) hour. Therefore, there would not be any significant 

impacts on the transport network in terms of capacity and congestion.   

Conclusion 

6.62. In conclusion, the proposed development would have adequate vehicular visibility 

and an acceptable impact on the transport network. However, the proposed 

development does not give first priority to pedestrian and cycle movements within 

the scheme or the neighbouring area. The lack of physical separation at the 

proposed Appleby Road crossover has the potential to have an unacceptable 

impact on highway safety. Consequently, the proposed development conflicts with 

Policy CS10.2 of the Core Strategy, Policies DM1 and DM2 of the DMP DPD, 

Section 9 of the NPPF, and Parts M1 and M2 of the NDG. These policies and 

guidance seek to, amongst other things, promote sustainable transport.  

 

Impact on parking and servicing provision 

Planning policy background 
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6.63. Policy CS10.2 of the Core Strategy requires, amongst other things, proposals to 

incorporate parking standards that are in accordance with any adopted and 

emerging sub-regional and/or local policy and guidance.  

6.64. Policy DM9 of the DM DPD states that all developments should have acceptable 

levels of car, motorcycle and bicycle parking, having regard to relevant appropriate 

guidance (currently the Cumbria Development Design Guide (CDDG)). Levels of 

parking provision for any development will be considered on a case-by-case basis 

in consultation with the LHA using the relevant guidance, which will be applied 

flexibly taking into account the factors within the policy. Similarly, Policy DM1 

asserts that development should ensure provision of parking and servicing, while 

Policy DM2 states that proposals should deliver inclusive design and layouts that 

meets existing needs. The latter policy also advocates the use of elective vehicle 

(EV) charging points to respond to the effects of climate change. 

6.65. Paragraph 104, Part e) requires transport issues to be considered from the earliest 

stages of development proposals, so that, amongst other things, parking and other 

transport considerations are integral to the design of schemes and contribute to 

making high quality places.  

6.66. Paragraph 110 of the NPPF states that, in assessing specific applications for 

development, it should be ensured that, amongst other things, the design of parking 

areas reflects current national guidance, including the NDG.  

6.67. Paragraph 111 of the NPPF confirms that development should only be prevented or 

refused on highways grounds if there would be an unacceptable impact on highway 

safety, or the residual cumulative impacts on the road network would be severe.  

6.68. Paragraph 112 of the NPPF states that applications for development should, 

amongst other things, address the needs of people with disabilities and reduced 

mobility in relation to all modes of transport, allow for efficient deliveries of goods 

and be designed to enable charging of plug-in and other ultra-low emission 

vehicles.  

The CDDG and NDG 

6.69. Appendix 1 – Parking of the CDDG sets out parking and servicing guidance for 

assessing the potential impacts of development on a site-by-site basis. This states 

that developments may prove acceptable without offering parking levels as 

indicated, or prove unacceptable despite offering parking levels equal to or greater 

than those indicated, depending on the circumstances. The guidance is different for 
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individual shops and food supermarkets below 2000 square metres, although 

neither term is defined.  

6.70. Part M3 of the NDG relates to well-considered parking, servicing and utilities 

infrastructure for all users. Paragraph 85 states that well-designed car and cycle 

parking is, amongst other things, conveniently sited so that it is well used, safe and 

meets the needs of different users, including those with disabilities.  

Assessment  

6.71. The proposed convenience store would have a gross internal floor area of 

approximately 279 square metres. While the submitted TS assesses the store as an 

individual shop, CCC have assessed it as a food supermarket up to 2000 square 

metres. In this instance, given the scale of the proposed development, officers 

consider it more appropriate to apply the individual shop parking standards, which 

are half those for food supermarkets. The CDDG requires an individual shop of this 

size to provide around nine car parking (one disabled) and two pedal cycle spaces.  

6.72. The submitted TS suggests that the public house has 35 square metres of dining 

area and 70 square metres of bar area. The CDDG requires food and drink uses, 

including public houses, to provide around 30 car parking (two disabled) and two 

motorcycle spaces. Whilst the matter of the proposed beer garden has not been 

raised, the CDDG suggests it should attract an additional requirement, to be agreed 

on a case-by-case basis. This could reasonably require approximately one quarter 

of the bar area requirement. On this basis, it is reasonable to expect the public 

house, including its beer garden, to require around 31 car parking (two disabled), 

three pedal cycle and two motorcycle spaces. 

6.73. Taking the land uses together, the CDDG suggests that they require around 40 car 

parking (three disabled), two motorcycle and five pedal cycle spaces. However, the 

proposed carpark would only provide 22 car parking spaces (two disabled) and no 

motorcycle spaces. This equates to a shortfall of 18 car parking (one disabled) and 

two motorcycle spaces.  

6.74. The submitted TS proposes dedicating a proportion of the car parking spaces to 

each land use, which the applicant suggests could be managed through clear 

signage and enforcement via a management company. This would comprise of 10 

spaces for the proposed convenience store and 12 for the public house. However, it 

is unclear how this would work in practice and whether it could be controlled by a 

condition that is precise and enforceable.  
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6.75. Nonetheless, the submitted TS attempts to justify the shortfall in parking provision 

by suggesting that the actual parking demand associated with the public house is 

lower than the CDDG, that the peak hours of the proposed convenience store and 

the public house would not conflict and that there is available on-street parking 

within the surrounding area.  

6.76. The submitted TS provides four weeks of data from the existing automatic number 

plate recognition (ANPR) cameras on site. This covers weeklong periods in June, 

August, October and December 2019. However, it is unclear how these weeks were 

selected and why the amount of data was limited to four weeks. Moreover, a 

representation of objection from the publicans suggests that they have since 

undertaken a substantial refurbishment of the public house, which now features a 

restaurant and attracts more visitors. Therefore, there are concerns that this data 

does not represent existing parking demand for the public house.  

6.77. Nonetheless, the busiest week of ANPR camera data for the period submitted 

commenced Monday 9 December 2019 and during the weekday peak hour (17:00 – 

18:00), only eight car parking spaces were occupied. The maximum car park 

occupancy rate across all of the data was eleven and this only occurred between 

20:00 – 01:00. 

6.78. The submitted TS, using TRCIS data, estimates that the busiest hour for the 

proposed convenience store would be 07:00 – 08:00 with around 34 trips. However, 

the data provided suggests many of the stores also have busy hours in the evening. 

Furthermore, the submitted TS states that peak hours of parking for the public 

house during the week in December 2019 were on Saturday 14 December at 19:00 

and 23:00, when 10 car parking spaces were occupied. However, for the reasons 

given above, there are concerns that this data does not represent existing parking 

demand for the public house. 

6.79. The submitted TS includes a parking survey, which involved undertaking beats 

every half an hour on Friday 2, Saturday 3 and Sunday 4 October 2020, between 

07:00 – 19:00. At this time, England was under a coronavirus lockdown with 

measures including the rule of six and working from home in place. However, this 

would likely have seen more residential parking during working hours than usual.  

6.80. The parking survey found that within 200 metres of the application site there were 

150 unrestricted parking bays, 150 layby bays, 1 disabled bay and 100 bays on 

single yellow lines (where parking is only permitted between 18:00 – 08:00). The 

on-street parking availability analysis has since been refined by a Technical Note, 

received 10 February 2022, which found the following availability during the 

restricted hours (i.e., between 08:00 – 18:00): 
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 Friday 2 October 2020: 

o Lowest = 19 spaces (between 08:00 – 09:00 and 17:30 – 18:00); and 

o Highest = 32 spaces (between 13:00 – 14:30). 

 Saturday 3 October 2020: 

o Lowest = 19 spaces (between 17:30 – 18:00); and 

o Highest = 30 spaces (between 11:00 – 11:30).  

 Sunday 4 October 2020: 

o Lowest = 17 spaces (between 17:30 – 18:00); and 

o Highest = 29 spaces (between 12:30 – 13:00).  

6.81. CCC, as the LHA, note that parking provision is below the guidance of the CDDG 

with a shortfall of 18 car parking spaces. However, they state that the parking 

survey found that during the afternoon of Saturday 3 October 2020, when demand 

for the public house is highest and on-street parking availability is lowest, there are 

19 unrestricted car parking spaces available in the surrounding area.  

6.82. Notwithstanding the positive recommendation of CCC, there are concerns that the 

ANPR cameras data does not represent existing parking demand for the public 

house. This is significant as the parking survey suggests that if the ANPR data were 

not representative there may be times when there would not be any on-street 

parking availability in the surrounding area. Moreover, there are concerns regarding 

the argument that busy periods for both uses would not coincide, particularly during 

the late afternoon and evening. 

6.83. CCC previously raised concerns regarding short-term inappropriate parking in the 

surrounding area. However, they state that this was associated with the proposed 

convenience store, which they suggest would now have adequate on-site parking 

provision. They continue that the shortfall of parking provision is for the public 

house, which would typically involve longer stays so motorists are less likely to 

leave their vehicle somewhere that would cause a nuisance. Moreover, they note 

that inappropriate parking could be managed by parking restrictions and the 

applicant has agreed to fund further double yellow lines on Shap Road.  

6.84. Nonetheless, it is unclear how the proposed dedicated on-site parking provision 

would work in practice and could be controlled by a condition that is precise and 

enforceable. This means that there is potential for short-term inappropriate parking 

associated with the proposed convenience store. Whilst this is arguably a parking 
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enforcement issue and could be controlled on Shap Road by the double yellow 

lines, it could occur on Appleby Road and must count against the scheme.  

6.85. The proposed carpark would have a shortfall of one disabled car parking and two 

motorcycle spaces. There would also not be any EV charging points. Given the 

constrained carpark, there is no certainty that another wider disabled parking bay, 

motorcycle spaces or EV charging points could be accommodated without reducing 

the overall parking provision. Therefore, the shortfall in disabled and motorcycle 

parking provision, and lack of EV charging infrastructure is unacceptable.  

6.86. The proposed development proposes the off-site provision of a service bay on 

Appleby Road, which would serve both the proposed convenience store and public 

house. The submitted Technical Note, received 7 December 2021, suggests that it 

is expected that a Traffic Regulation Order (TRO) would be made to restrict the bay 

to goods vehicles loading only. The Note provides a draft Service Management 

Plan and suggests that the public house only has one main delivery per week, while 

the convenience store would have two to three per day.  

6.87. The CDDG suggests that an individual shop should have 50 square metres usable 

service space per 500 square metres gross floor area and a public house one 

delivery space per establishment. Therefore, there would be a shortfall of one 

service/delivery space.  

6.88. There has not been any confirmation that a TRO could or would be made to 

dedicate the proposed service bay. Moreover, a representation of objection from 

the publicans suggests that they receive one beer delivery per week, but also two to 

three deliveries per day from food suppliers. This would suggest a potential 

significant degree of conflict between deliveries to the two uses and associated 

adverse impacts on highway safety. On this basis, there are significant concerns 

regarding the amount and operation of service/delivery space.   

Conclusion 

6.89. In conclusion, whilst having regard to the need to apply the CDDG flexibly and 

assess each case on its merits, the proposed development raises significant 

concerns regarding the shortfall in parking provision. This includes the provision of 

disabled and motorcycle parking spaces, and EV charging infrastructure. Moreover, 

there are significant concerns regarding the shortfall and operation of 

service/delivery space. Consequently, the proposed development conflicts with 

Policy CS10.2 of the Core Strategy, Policies DM1, DM2 and DM9 of the DMP DPD, 

Section 9 of the NPPF and Part M3 of the NDG. These policies and guidance, 
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amongst other things, seek to ensure well-considered parking and servicing for all 

users.  

 

Whether the proposed design is sustainable 

Planning policy background 

6.90. Policy CS8.7 of the Core Strategy states that the Council will seek to achieve on-

site renewable and low carbon energy sources wherever possible. The most 

appropriate technology for the site and surrounding area should be used, having 

regard to the considerations with the policy. The design and access statements 

accompanying new development will be required to contain a sustainability 

statement including how the proposed development will contribute to this key 

planning objective. 

6.91. Policy DM2 of the DMP DPD states that new development should incorporate 

measures that, amongst other things, reduce the factors contributing to, and 

responds to the effects of climate change. This includes providing opportunities for 

renewable and low carbon energy technologies and promote low carbon design 

approaches. Appendix 1 contains a list of other measures to consider.  

6.92. Paragraph 152 of the NPPF states that the planning system should support the 

transition to a low carbon future in a changing climate. This includes, amongst other 

things, shaping paces in ways that contribute to radical reductions in greenhouse 

gas emissions and support renewable and low carbon energy and associated 

infrastructure.  

Assessment 

6.93. The submitted Planning, Design & Access Statement does not contain a 

sustainability statement nor consider the issue of sustainable design. Moreover, 

despite having large roof planes and sufficient room to the side and rear, the 

proposed convenience store does not features solar panels or other renewable 

technology. There has not been any justification for why these would not be suitable 

in this location. Consequently, the proposed development conflicts with Policy 

CS8.7 of the Core Strategy, Policy DM2 of the DMPD DPD and Paragraph 152 of 

the NPPF. These policies, amongst other things, seeks to meet the challenge of 

climate change. 
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Impact on the living conditions of nearby occupants  

Planning policy background 

6.94. Policy DM1 of the DMP DPD requires all development to ensure the delivery of 

acceptable levels of amenity, privacy and overshadowing for existing, neighbouring 

and future users and occupants. This will be achieved through the provision of 

adequate spatial separation distances and the retention or provision of adequate 

spaces and landscaping. The policy also requires development proposals to create 

and maintain safe and secure environments.  

6.95. Section 12 of the NPPF relates to the achievement of well-designed places. 

Paragraph 130, part e) states that planning decisions should create places that are 

safe, inclusive and accessible and which promote health and well-being, with a high 

standard of amenity for existing and future users; and where crime and disorder, 

and the fear of crime, do not undermine the quality of life or community cohesion 

and resilience.   

Assessment 

6.96. For the reasons already given, there would be a shortfall of on-site parking 

provision. This would likely result in visitors to both uses parking on-street within the 

surrounding area, which would likely be a nuisance to nearby occupants. However, 

many of the nearby adopted roads have parking restrictions and many properties 

have off-street parking provision. Therefore, based on the information available, 

there would unlikely be any significant adverse impacts arising from parking. The 

application was accompanied by a Noise Impact Assessment (NIA), which 

considered plant, deliveries and vehicle movements primarily associated with the 

proposed convenience store. Whilst based on the initially proposed plans, many of 

its findings remain relevant; in particular, that noise from deliveries and the carpark 

would likely have a low impact. Moreover, it is unlikely that noise from traffic would 

be significantly greater than existing and could be mitigated to a degree by the 

imposition of opening and delivery hours. Furthermore, while the amended 

elevations show that the plant room would have an open timber roof, this could be 

prevented by a condition requiring it to be fully enclosed.  

6.97. There have been concerns raised by the representations of objection regarding 

potential light nuisance. However, the surrounding urban area already has a 

number of existing light sources and a well-designed lighting scheme could be 

achieved that would safeguard living conditions. Moreover, disturbance from vehicle 

headlights would be mitigated by making the Appleby Road access entry-only and 
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the boundary treatments. Therefore, subject to condition, there would unlikely be 

any significant adverse impacts arising from light.  

6.98. There have also been concerns raised regarding a potential increase in crime and 

anti-social behaviour. However, it is unclear why this would be the case. Moreover, 

Cumbria Police did not indicate the proposal was fundamentally unacceptable when 

consulted on the withdrawn application. The matters they previously raised could be 

dealt with by condition. Therefore, there would unlikely be any significant adverse 

increase in crime or anti-social behaviour.  

6.99. There have also been concerns raised regarding waste management, including 

increased littering. However, this matter could be dealt with by a condition requiring 

the approval of a waste management strategy, including the provision of litterbins. 

Therefore, there would not be any significant adverse impact on living conditions 

raising from waste.  

6.100. The have also been concerns regarding an increase in delivery vehicles in the 

surrounding area and a lack of privacy due to CCTV cameras. However, there is 

already a significant volume and variety of traffic in the area and CCTV cameras 

are not currently understood to be proposed.  

6.101. The proposed convenience store would have limited impact on the outlook, sunlight 

and daylight received by nearby occupants due to its single storey form and the 

lack of neighbouring ground floor openings facing across the application site.  

Conclusion 

6.102. In conclusion, on balance, the proposed development would not have any 

significant adverse impact on the living conditions of nearby occupants. Therefore, 

the proposed development complieswith Policy DM1 of the DMP DPD and 

Paragraph 130, Part e) of the NPPF. These policies, amongst other things, seek to 

deliver acceptable levels of amenity.  

 

Impact on biodiversity 

Assessment 

6.103. The application site is located approximately 330 metres north-east of a section of 

the River Kent, which is designated internationally as a Special Area of 

Conservation (SAC) and nationally as a Site of Special Scientific Interest (SSSI). 
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The SAC consists primarily of an inland water body, including a watercourse of 

plain to montane levels with qualifying vegetation habitat. This provides for species 

including white-clawed (or Atlantic stream) crayfish, freshwater pearl mussel and 

bullhead. Similarly, the SSSI is notified for supporting nationally important 

populations of white-clawed crayfish and one of the headwaters supports one of the 

largest populations of freshwater pearl mussel in England.  

6.104. In this case, having regard to their reason for designation, taking into account the 

separation distance and lack of potential impacts, it is considered that the proposed 

development is unlikely to have a significant effect on the River Kent SAC nor affect 

the River Kent and Tributaries SSSI. Similarly, given its location within a busy urban 

area and lack of suitable habitat(s), the application site is unlikely to support 

protected species beyond nesting birds. However, the impact on nesting birds could 

be controlled by condition.  

6.105. The proposed development would involve the loss of a tree, scrub and hedgerows, 

which would be compensated for to an extent by the proposed planting. In this 

instance, given the constraints and location of the application site, the replacement 

planting is considered appropriate. Moreover, alongside the proposed six bird/bat 

boxes, it would not have a significant adverse impact on biodiversity value.  

6.106. In conclusion, subject to condition, the proposed development would have not have 

a significant adverse impact on biodiversity, including the protected sites, protected 

species and environmental mitigation. Therefore, the proposed development 

complies with Policies CS1.1, CS8.1 and CS8.4 of the Core Strategy and Policies 

DM1, DM2 and DM4 of the DMP DPD. These policies, amongst other things, seek 

to conserve and enhance the natural environment. 

 

Impact on the character and appearance of the area  

Assessment 

6.107. Duke of Cumberland Inn is a large 19th century public house located in a prominent 

position fronting the public footways to the east and west of the application site. 

Whilst it retains a traditional appearance, it has been altered and extended since 

construction. To the rear, it features a large beer garden consisting of four huts with 

a pergola style boundary. Beyond this is a modest hard surfaced carpark, which 

has some minor vegetation and is partially bound by low walls.   
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6.108. The surrounding area is comprised of buildings of limited architectural quality. To 

the north-east of the application site is a short terrace of dwellings that presents a 

large blank side elevation towards the site. To the east, on the opposite side of 

Appleby Road is a terrace of dwellings with unusual forms, a low-quality, single 

storey, commercial building and semi-detached dwellings further south. While to the 

north-west is an unimpressive building with a shop at ground floor with flats above.  

6.109. The proposed convenience store would be located close to the north-eastern 

boundary and most greatly appreciable from Appleby Road. From here, the south-

east elevation would almost follow the building line of the adjacent terrace row to 

the north. Whilst it would be single storey and have a modest scale, this is 

acceptable given that it would represent a different use from the immediately 

surrounding buildings. The appearance and detailing are rather uninspiring, but the 

surrounding area lacks any significant architectural quality. On this basis, the 

proposed convenience store would be of an acceptable appearance.  

6.110. Turning to materials, the proposed elevations indicate that the proposed 

convenience store would have a mix of natural stone clad and painted render walls, 

artificial roof slates and grey aluminium windows and doors. These are generally 

acceptable given the palette in the surrounding area.  

6.111. The proposed landscaping would predominantly comprise hard surfaces associated 

with the store and carpark. However, this is not significantly different from existing 

and would be softened to an extent by the proposed soft landscaping.  

6.112. On balance, the proposed development would have an acceptable impact on the 

character and appearance of the area.  

 

Impact on the community facility  

Assessment 

6.113. There have been concerns raised by the representations of objection regarding an 

adverse impact on the Duke of Cumberland Inn, including from the publicans 

themselves. However, whilst there would be an intensification of use of the 

application site, reduction in parking provision and loss of servicing/delivery space, 

it has not been demonstrated that there would be a significant adverse impact on 

the community facility resulting in its total loss. Therefore, the proposed 

development does not conflict with Policy CS9.1 of the Core Strategy, which, 

amongst other things, seeks to protect and retain existing community facilities.  
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Other matters 

Contaminated land  

6.114. SLDC Public Protection recommend a pre-commencement condition requiring the 

submission of a phase one contaminated land assessment and further 

assessment(s) as necessary. However, they have not specified why the condition is 

necessary. The constraints and planning history do not indicate that the application 

site is potentially contaminated. Nonetheless, an alternative condition could be 

attached requiring the reporting of unexpected contamination.  

Drainage diversions 

6.115. UU comment that two critical public sewer cross the application site and that they 

would not permit building over them. However, there are procedures that deal with 

the erection of a building over a drain, sewer or disposal main in Approved 

Document H of the Building Regulations 2010. Planning decisions must assume 

that this separate control regime will operate effectively.  

6.116. Moreover, the agent has since submitted a detailed drawing showing a preliminary 

diversion design. The applicant or any person with an interest in the land can 

request that the public sewers be altered, diverted or removed to allow the site to 

be developed (under section 185 of the Water Industry Act 1991). Clearly, it would 

be ideal for such a matter to be provisionally agreed pre-decision. However, this is 

not essential and the applicant could apply to amend the drainage details of any 

planning permission granted. Therefore, this other matter is not fundamental to the 

Local Planning Authority’s decision on this planning application.  

Broadband connectivity  

6.117. Policy DM8 of the DMP DPD requires proposals for new commercial development 

to demonstrate how they will provide future occupiers with sufficient broadband 

connectivity. While the required broadband statement was not submitted, this could 

be dealt with by condition.  

Air quality 

6.118. There have been concerns raised by the representations of objection regarding air 

quality. However, for the reasons given, the proposed development would not have 

any significant impacts on the transport network in terms of capacity and 

congestion. Therefore, it is unlikely that the proposed development would have any 
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significant adverse impact on air quality and would not conflict with Policy DM7 of 

the DMP DPD.  

Outstanding issues from the representations  

6.119. There have also been concerns raised regarding business competition and the 

impact on private views. However, the planning system operates in the public 

interest and the protection of solely private interests are not material planning 

considerations.  

 

7.0 Planning Balance and Conclusion  

7.1. Planning law requires applications for planning permission to be determined in 

accordance with the development plan, unless material considerations indicate 

otherwise. 

7.2. In this case, the proposed development is unacceptable in principle when having 

regard to the sequential approaches to main town centre uses and flood risk. There 

are also significant concerns that, even if the sequential tests were passed, the 

proposed development would not be safe from flooding for its lifetime.  

7.3. The proposed development also raises significant concerns regarding parking and 

servicing provision, whilst also failing to give first priority to pedestrian and cycle 

movements within the scheme and neighbouring area. Additionally, the lack of 

physical separation between users at the Appleby Road access has the potential to 

have an unacceptable impact on highway safety. Whilst some off-site highways 

improvements are proposed, they would not fully overcome the concerns identified.  

7.4. Moreover, the submitted information and proposed design fail to pay due regard to 

the requirements to meet the challenge of climate change. The omission of 

renewable technologies and EV charging points are unjustified.  

7.5. Whilst the proposed development complies with some development plan policies, in 

comparison with those policies with which it does not comply, these only make the 

proposed development policy compliant in part and attract neutral weight.  

7.6. The proposed development may give rise to some economic and social benefits. 

For instance, through the generation of employment and providing a greater choice 

to the local community. Although, these are not presented by the applicant as 

providing any greater benefits than would apply to any retail development and 

would be limited by the scale of the proposal and lack of demonstrable need. 
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Therefore, these benefits attract limited weight and do not outweigh the harm 

identified. 

7.7. On this basis, the proposed development does not accord with the development 

plan taken as a whole and does not constitute sustainable development. Therefore, 

as there no material considerations that outweigh this finding, the recommendation 

is to refuse planning permission. 

 

8.0 Reasons for Refusal 

Reason (1)  The amended Town Centre Sequential Test does not demonstrate sufficient 

flexibility on the issues of format and scale as required by Paragraph 88 of the National 

Planning Policy Framework. Therefore, it discounts a number of sequentially preferable 

sites within the town centre that appear both suitable and available for the broad type of 

development proposed. Consequently, the proposed development conflicts with Policy 

CS7.5 of the South Lakeland Core Strategy, Policy LA1.2 of the South Lakeland Land 

Allocations Development Plan Document and Paragraph 87 of the National Planning Policy 

Framework.  

 

Reason (2)  The amended Flood Risk Sequential Test discounts a number of sequentially 

preferable sites within the town centre that appear both suitable and available for the broad 

type of development proposed and are at lower risk from flooding. Moreover, there are 

fundamental flaws with the submitted Flood Risk Assessment, which does not adequately 

establish the flooding risks now or in the future nor provide appropriate measures to deal 

with the effects and risks. Consequently, the proposed development conflicts with Policy 

CS8.8 of the South Lakeland Core Strategy, Policy DM6 of the South Lakeland 

Development Management Policies Development Plan Document and Section 14 of the 

National Planning Policy Framework. 

 

Reason (3)  The proposed development would not give first priority to pedestrian and cycle 

movements within the scheme or neighbouring area. Moreover, the lack of physical 

separation at the Appleby Road crossover has the potential to have an unacceptable impact 

on highway safety. Consequently, the proposed development conflicts with Policy CS10.2 

of the South Lakeland Core Strategy, Policies DM1 and DM2 of the South Lakeland 

Development Management Policies Development Plan Document, Section 9 of the National 

Planning Policy Framework, and Parts M1 and M2 of the National Design Guide.  
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Reason (4)  The proposed development raises significant concerns regarding the shortfall 

in parking provision, including the absence of provision of disabled and motorcycle spaces, 

and electric vehicle charging infrastructure. Moreover, there are significant concerns 

regarding the shortfall and operation of service and delivery space. Consequently, the 

proposed development conflicts with Policy CS10.2 of the South Lakeland Core Strategy, 

Policies DM1, DM2 and DM9 of the South Lakeland Development Management Policies 

Development Plan Document, Section 9 of the National Planning Policy Framework and 

Part M3 of the National Design Guide.  

 

Reason (5)  The submitted information is insufficient and fails to demonstrate how the 

proposed development pays due regard to the requirements to consider sustainability and 

meet the challenge of climate change. The omission of renewable technologies and electric 

vehicle charging points are unexplained and unjustified. Consequently, the proposed 

development conflicts with Policy CS8.7 of the South Lakeland Core Strategy, Policy DM2 

of the South Lakeland Development Management Policies Development Plan Document 

and Paragraph 152 of the National Planning Policy Framework.  

 

 


